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Agriculture Bill – supplementary Legislative Consent Memorandum 
 

Dear Convener, 
 
At its meeting today the Delegated Powers and Law Reform Committee considered 
the delegated powers in the Agriculture Bill.  
 
You will recall that I last wrote to you in May in relation to the Committee’s scrutiny of 
the original Legislative Consent Memorandum (LCM) on the Bill where I highlighted 
specific issues for the Rural Economy and Connectivity Committee’s consideration. 
The Committee had these original issues in mind as it scrutinised the supplementary 
LCM today.  
 
I know that your Committee is considering the Bill tomorrow so rather than prepare a 
formal report the Committee agreed I again write to highlight the following issues for 
your consideration. 
 
Overarching recommendation in relation to the exercise of powers by UK Ministers to 
make subordinate legislation in devolved areas 
 
As it did with the original LCM and indeed in relation to other legislation arising from 
EU Withdrawal which gives new delegated powers to UK Ministers in devolved 
areas, the Committee restates its view that the Scottish Parliament should 
have the opportunity to effectively scrutinise the exercise of all legislative 
powers within devolved competence.  
 
While I’ll turn to each of the relevant parts of the Bill, the powers to regulate organic 
products are a good example of powers which will be capable of being exercised by 
UK Ministers to make legislation which is in a devolved area but is not subject to 
approval or annulment by the Scottish Parliament. 
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The Scottish Government notes in relation to clauses 32(1) and 36-37 that the 
Scottish Parliament will be able to consider “consent” decisions by the Scottish 
Ministers under the scrutiny arrangements which are currently being discussed 
between Scottish Government and Scottish Parliament officials. Further, the Scottish 
Government undertakes in the Supplementary LCM that until these new scrutiny 
arrangements are in place under a new SI protocol, Scottish Ministers will notify the 
Parliament in line with the existing protocol.  
 
The Committee welcomes this assurance from the Scottish Government as it 
considers that when a provision requires the consent of the Scottish Ministers, 
as a minimum, all such consent decisions should be subject to the process set 
out in the proposed new SI Protocol. This protocol will cover powers exercised 
by UK Ministers in devolved areas arising from EU withdrawal. Until the new 
protocol is agreed, the Committee also welcomes the Scottish Government’s 
commitment that it will notify such decisions under the existing protocol. 
 
Specific clauses in the Bill  
 
At its meeting today the Committee considered three clauses which confer delegated 
powers in the Bill to Scottish Ministers: 
 

• Clause 32(1): Amendment of the Natural Environment and Rural Communities 
Act 2006 

• Clause 36: Powers to make provision relating to organic certification, the 
import and export of organic products, and the enforcement of organics 
regulation 

• Clause 40: Power to secure compliance with the WTO Agreement on 
Agriculture 

 
I will cover each in turn. 
 
Clause 32(1): Amendment of the Natural Environment and Rural Communities 
Act 2006 
 
Power conferred on: the Secretary of State  
Power exercised by:  Order  
Procedure:   Affirmative 
 
This clause amends the Natural Environment and Rural Communities Act 2006 
(NERC Act) to allow for new data-collecting and data-sharing functions. These will 
include the running of a database to be assigned to a board established under that 
Act and will enable the assignment of functions relating to the means of identifying 
animals. 
 
When the Bill was introduced, this power was conferred only on the Secretary of 
State and not the Scottish Ministers. The Committee was content that in the 
circumstances it was not necessary for Scottish Ministers themselves to have an 
equivalent power.  
 
Nevertheless, the outstanding issues in relation to this power were: 
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• the Scottish Government considered that the exercise of the power should be 
subject to the consent of the Scottish Ministers where the order extends to 
Scotland and would fall within devolved competence, and 

• there was no formal means by which the Scottish Parliament could scrutinise 
such orders, nor be notified that the orders had been laid before the UK 
Parliament. 

 
The Scottish Government sought an amendment to require the Scottish Ministers’ 
consent before such an order could be made. This amendment has now been made 
the Scottish Government advises in the Supplementary LCM that it is satisfied that 
this now ensures alignment with the devolved responsibilities of the Scottish 
Ministers and allows livestock identification and traceability to operate across the UK.  
The Scottish Government now recommends that the Parliament consents to this 
clause, as amended, being considered by the UK Parliament. 
 
As I covered in my opening remarks, the general point remains that Scottish 
Parliament will have no formal means to scrutinise these orders. However, the 
Committee is content that a requirement for the consent of the Scottish 
Ministers has been added. 
 
Clause 36: Powers to make provision relating to organic certification, the 
import and export of organic products, and the enforcement of organics 
regulation 
 
Power conferred on: the Secretary of State or the Scottish Ministers 
Power exercised by:  Regulations  
Procedure: Affirmative procedure on first use and negative 

procedure thereafter, unless the provision relates to 
the objectives, principles and standards of organic 
production. Where this is the case, the affirmative 
procedure will apply at all times. 

 
Clause 36 provides both the Secretary of State and the Scottish Ministers (insofar as 
within devolved competence) with powers to make provision relating to organic 
certification, the import and export of organic products and the enforcement of 
organic regulation. It confers powers to make provision relating to the requirements 
for organic certification in the UK. This includes the ability to create new organics 
standards and amend or revoke the current organics standards, which are set out in 
retained EU law. This power will allow the UK or Scottish Government to establish 
regulatory equivalence for the organics sector with the EU and other trading 
partners, should it wish to do so. 
 
While this is clearly a significant power, at introduction there was no statutory 
requirement on the Secretary of State to obtain the consent of the Scottish Ministers 
before exercising these powers within devolved competence. Since the Committee 
considered the original LCM, an amendment to the Bill (new clause 37(2)) has added 
a requirement to obtain the consent of the Scottish Ministers. The Scottish 
Government is content with this amendment and now recommends that the 
Parliament consents to this matter being included in the Bill. 



 

 

 
 
   

 
As with clause 32(1), the Scottish Parliament will have no formal means to scrutinise 
such orders when they are made by the Secretary of State rather than the Scottish 
Ministers. However, the Committee is again content that a requirement for the 
consent of the Scottish Ministers has been added. 
 
Clause 40: Power to secure compliance with the WTO Agreement on 
Agriculture 
 
Power conferred on: the Secretary of State  
Power exercised by:  Regulations  
Procedure: affirmative procedure 
 
Finally, clause 40 provides the Secretary of State with powers to ensure the UK’s 
compliance with its obligations under the World Trade Organisation (WTO) 
Agreement on Agriculture (“AoA”). As you know, the AoA is an international treaty 
that sets rules and commitments on agricultural trade practices and places limits on 
the amount of government financial support that can be given to domestic producers 
of agricultural products. 
 
Clause 40 gives the Secretary of State the power to make regulations for the 
purpose of securing compliance with the AoA. As part of this, the Secretary of State 
can set out how support is to be classified and set caps on the amount of support 
that may be given (1) in the UK as a whole and (2) in each of Scotland, England, 
Wales and Northern Ireland (clause 41). 
 
As outlined in the original LCM, the UK Government considers that part 6 of the Bill 
is reserved: “ensuring that the UK complies with WTO obligations on domestic 
support is a reserved matter”. It therefore considers that the legislative consent of the 
Scottish Parliament is not required for Part 6 of the Bill. The Scottish Government 
disagrees and believes that the whole of Part 6 requires legislative consent because 
it concerns the implementation of international obligations as regards agricultural 
support, and observing and implementing international obligations is explicitly not 
reserved by paragraph 7(2) of Schedule 5 to the Scotland Act 1998. 36.  Paragraph 
7 provides: 
 

Foreign affairs etc. 
 
(1) International relations, including relations with territories outside the 

United Kingdom, the European Union (and their institutions) and other 
international organisations, regulation of international trade, and 
international development assistance and co-operation are reserved 
matters. 

 
(2) Sub-paragraph (1) does not reserve— 
 

(a) observing and implementing international obligations, obligations 
under the Human Rights Convention and obligations under EU law, 

(b) assisting Ministers of the Crown in relation to any matter to which 
that subparagraph applies.” 
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The Scottish Government proposed in the initial LCM that regulations under this 
clause should only be made with the consent of the Scottish Ministers. In the 
Supplementary DPM the Scottish Government states that this remains its position. 
 
The Committee notes that disagreement remains between the UK and Scottish 
Governments as to whether an LCM is required for this Part of the Bill. 
 
The Committee is of the view, as previously expressed in relation to other 
legislation arising from EU Withdrawal, that the Scottish Parliament should 
have the opportunity to effectively scrutinise the exercise of all legislative 
powers within devolved competence. 
 
As regards the power to make regulations, there remains no requirement to 
consult or seek the consent of the Scottish Ministers where the Secretary of 
State proposes to make regulations under clause 40 that would be within the 
devolved competence of the Scottish Parliament. 
 
The absence of a statutory requirement to seek the consent of the Scottish 
Ministers means that the proposed protocol will only apply if the UK 
Government chooses to seek the consent of the Scottish Ministers in practice.  
If it does not do so, there will be no consent decision that the Scottish 
Parliament could scrutinise.  In the case of Part 6, it seems unlikely that there 
will be a request for consent as the UK Government considers the matter to be 
reserved. 
 
I hope you find this letter useful in your consideration of this Bill. 
 
Yours sincerely, 

 
Bill Bowman 
Convener of the Delegated Powers and Law Reform Committee 


